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interesting paper the Abol- 
ition Days was read before 
the late Convention Michigan bankers 
Hon. Edwin Uhl, Grand Rapids. 
The writer gives reasons for their 
abolition 

First. The conditions commercial business and 


commercial life, which brought them into being, 
longer exist. 


Second. Their retention tends uncertainty and 


All this very true. The puzzling 
question does this paper carry grace? 
when some new peculiar form 1n- 
strument has come hand, within 
the experience .all. Every banker 
who takes into consideration the vexa- 
tious doubts, the disputes, the numerous 
lawsuits and the conflicting and discrim- 
inating state statutes over the question 
maturity reason the allowance 
days grace, should 
become zealous champion for their ab- 
solute extinction. 


“Walk into parlor said the spider the 


ATTENTION invited recent de- 
cision Vermont. The directors 


bank, during run, posted the following 
notice: 

This bank sound, and will pay its liabilities, and 
creditors need not have any fear loss, have 
sufficient assets pay all liabilities. 

The president another bank saw this 
notice, consulted with the directors who 
gave it, and loaned the bank money. 
The bank failed, and the lender sought 
hold the directors liable the notice, 
The decision that they are not liable. 
The reasons are set forth the opinion 
Judge Wheeler. 


article elsewhere appears this 
from the pen Van Buren 
Denslow, LL.D., for many years Pro- 
fessor Law the Union College 
Law Chicago, and now the New 
York bar, wherein the announced doc- 
trine the New York Court Appeals 
the subject the ownership de- 
posits made savings banks ‘‘in trust” 
reviewed, and shown contrary 
well-established legal principle. This 
subject practical importance all 
the trust classes savings bank depos- 
itors, and the question the ownership 
such deposits one deep interest 
all savings bank officials. 


‘the practice savings bank officials 


where deposit made one, 
for another, treat the money 
belonging and under the control 
the depositor during his life, his 
administrator other legal representa- 
tive after his But while the 
bank, under the decisions, protected 


| | 
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paying, the doctrine the court 
appeals that deposit money 
trust” creates irrevocable trust, 
the money immediately becomes the 
property the beneficiary, and the 
depositor thereafter draws out, 
takes what not his own, 

‘The writer points out that all the 
cases deciding, the question has arisen 
after death between beneficiary 
tate depositor, and while case has 
yet arisen where the beneficiary the 
lifetime the depositor has sought 
gain possession the fund, the court 
appeals’ doctrine sound, would 
difficult deny him this right. Fur- 
law that the title the deposit imme- 
diately vests the beneficiary, how, 
consistency, can the bank protected 
not the owner? 

The writer reviews the various de- 
cisions the court appeals, brings 
light the false foundation which they 
rest, and shows the doctrine these 
cases conflict with the principle that 
executory declarations not under seal, 
valid and binding, must based 
consideration, and that gifts personal 
property are incomplete without de- 
livery. 

statement the practical evils 
result from these decisions, submitted 
the writer too late for insertion with 
the main article, here 


The practical evils involved these de- 
cisions are spite any 
publicity that may given them, depositors 
their own money will always continue feel 
that deposits this kind when made without 
consideration, are freely revocable. Hence, 
like each the five depositors the cases cited 
they will check the deposits out for their own 
use, their own pleasure. This will furnish 
the beneficiaries” with valid ground for 
indicting their benefactors criminals for 
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changing their minds concerning what they 
shall with their 2nd. Not only has 
suit ever been brought during the life the 
depositor, the gratuitous beneficiary en- 
force such baseless but such suit 
were brought, the plea absence considera- 
tion which has been largely overlooked 
these cases, would certainly prove fatal the 
suit. such suit could pass the demurrer 
which would filed the complaint. en- 
force gratuitous oral declaration trust made 
wholly without consideration between two living 
persons, would too absurd Hence 
these so-called trusts figure only against the 
legal representatives deceased depositor. 
They are effect made valid only the death 
the depositor. They are mode directing 
his property death otherwise than either 
his will the Statute Distributions would 
cause go. They form the basis new 
mode disposing one’s property death, 
viz.: gratuitous declaration trust which 
requires neither witnesses, publication, attesta- 
tion clause, noreven writing. -This repeals the 
Statute Wills effectually have before 
seen that abolishes the law contracts and 
crimes. Are all ready for wills without 
witnesses, executory contracts consider- 
ation and felonies without criminal intent? 


Iowa decision the sufficiency 
indorsement corporation will re- 


pay perusal. The name the corpora- 
tion was written the back note, 
but the name the officer signing for 
the corporation was not appended. 
question authenticity of, authority 
make the signature, was raised, but 
the bare contention was made that this 
form signature was not, matter 
law, sufficient the signature the 
corporation. The court denies this and 
gives certain reasons making plain its 
legality. 

connection with the subject the 
legality indorsements, the reader will 
remember article which appeared 
our columns last January the Legal 
Standing the Indorsement Stamp.” 
examination the cases showed 
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signature stamp legal and valid. 
But, although valid when its genuineness 
the act the party named can 
shown, the practical difficulty the 
way the enforcement stamped 
signature many instances lies the 
ability prove its authenticity. 


another page publish contri- 
bution from Boston” line with the 
contributed articles which have been 
heretofore published the subject 
better methods interior bank examin- 
ation. The instance given how 
president manager could speculate 
stock with the bank funds the use 
dummy friend, whose note would 
discount the security the stocks, 
interesting. the stocks went up, 
the manager could sell them, pay the 
note, and reap the profit. down, and 
the maker the note kept silent 
the true inwardness the transaction, 
would only shrinkage collat- 
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eral for which the manager would simply 
incur blame for making unwise loan. 
The remedy proposed asa check upon 
anything this kind that the directors 
shall pass every loan made. 

prevent false entries the book- 
keeper, the writer advocates monthly 
comparison and verification his ac- 
counts with those each depositor, 
both local and foreign. guard 
against tellers’ shortages, pro- 
posed that that official given semi- 
annual, unexpected, vacations, and his 
cash entrusted another during the 
period his absence. 

The gradual increase the number 
contributed articles this subject, 
every one bearing individuality 
and suggestive some new thing, 
forming monument useful literature 
important topic from which, 
trusted, the student and worker, who 
seeks better existing methods and 
lessen the chance the fraud, may de- 
rive some valuable hints. 


DISCOUNTER’S RISKS PARTNERSHIP ACCOMMODATIONS. 


the continuous array newly- 
decided bank cases pass review 
through the columns this publication, 
profitable glean from the exper- 
iences they disclose, and useful 
lessons, that the circumstances which 
have proved stumbling block 
particular bankers concerned, may 
held warning all others—a 
danger signal which once seen will 
hereafter heeded. Among the cases 


the present issue, will found 
which announce the law the bind- 
ing character partnership indorse- 
ments for accommodation, 
with which every discounting banker 
should thoroughly familiar order 
properly decide upon the sufficiency 
security paper containing such 
dorsements when offered for discount. 
The banker, from necessity, close 
student collateral security all its 


194 THE BANKING 


forms, stocks, bonds, goods, chat- 
tels, simply added names put upon 
paper give credit. Treating here 
the oaly, the added name 
partnership corporation, the banker’s 
task not done mere inquiry into 
the credit financial responsibility 
the offered surety. There remains 
ascertained whether the indorsement, 
made the officer corporation 
member partnership, will bind- 
ing and enforceable upon the corpora- 
tion partnership for whom pro- 
fesses act. case corporations 
the well-known rule that they cannot, 
the absence express statutory 
power, bind themselves accommoda- 
tion indorsements. illustration 
this rule may found recently 
decided New York* where note, 
bearing the indorsement corporation 
was offered the maker for discount, 
and the proceeds paid him, The court 
announced the rule stated and held the 
fact that the note was presented and 
discounted for, the maker, was notice 
the bank the accommodation charac- 
ter the indorsement. the se- 
curity the indorsement was worthless, 
although the corporation itself 
fectly solvent. 

Coming partnership indorsements 
for accommodation, upon which topic, 
already stated, two cases appear 
this issue, let the plan this article em- 
brace brief inquiry into the general 
subject for the banker’s guidance, no- 
ticing the published that portion 
the outline where they may most ap- 
propriately cited. 


National Park Bank German-American Mutual 
Co., BANKING J., 112. See also 
BANKING 363, 382. 
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INDORSEMENTS. 


‘The authority one partner bind 
his co-partner the regular course 
the partnership business implied from 
the partnership relation, but this author- 
ity does not extend pledging the 
credit the firm (in the absence con- 
sent) either surety, indorser guar- 
antor for third persons. The general 
rule may stated thus—that part- 
nership accommodation indorsement 
acceptance not binding non- 
assenting partners, unless the paper 
comes fide holder for value. 
The reason for the rule has been thus 
announced 


The principle the cases that inasmuch 
part the business mercantile firm make 
indorse notes, firm, for third persons, there 
implied authority for one member indorse affix 
the name the firm negotiable paper, which the 
partnership has interest for such purpose, and that 
the holder such paper indorsed who takes with 
notice that the indorsement was made for the accom- 
modation the maker, cannot hold the firm upon it. 

follows that the discounting banker 
cannot hold non-assenting partners 
accommodation indorsement, unless 


there established, 
That the banker holder for value 


without knowledge the accommodation char- 
acter the obligation; 


Assent precedent authority alleged 
non-assenting parties; 


Their subsequent 
THE BANKER HOLDER WITHOUT 
NOTICE. 


the discounting banker has no- 
tice the accommodation character 


may here remarked that not pretended 
make this article exhaustive review the numer- 
ous cases this branch the law. Suchan attempt 
would result production far beyond time, space, 
the patience the ordinary reader. The purpose 
is, general outline merely, convey few prac- 
tical hints this important topic, which may serve 
key-note warning those not sufficiently familiar 
with the brcad general principles. 
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the indorsement, its 
will protect him from loss, and can 
hold the partnership. notice need 
not express actual. frequently 
implied from the circumstances, and 
which depends upon the factsof each 
particular case. familiar instance 
where the banker has been held charge- 
able with notice where the maker 
indorsement, himself presents for dis- 
count. This fact alone sufficient 
establish notice the accommodation 
character. The Michigan case, pub- 
lished herein, presents one illustration 
this. The case the corporate in- 
dorsement previously cited another, 


numerous decided cases are the 


same effect. Another instance where 
notice accommodation character has 
been implied bill drawn one 
his own order, indorsed other par- 
ties, and followed his own indorse- 
ment. The addition the word 
further instance. all these cases the 
writing has been held sufficient con- 
vey notice the accommodation char- 
acter the partnership indorsement, 
and put the discounter purchaser 
inquiry the authority for such 
use the firm The character 
the transaction, furthermore, growing 
out acts dealings the parties, 
outside the writing itself, may 
held impart notice, and put the 
banker upon inquiry. What has been 
said will sufficient convey the 
banker idea when, although there 
may have been express notice the 
fact, the form the instrument, out- 
side circumstances, will charge him with 
knowledge that the partnership indorse- 
ment, whose credit discounts, 
for the accommodation the borrower. 


Assuming him aware that the pa- 
per Offered bears the accommodation 
indorsement firm, and that there 
has been expressed assent alleged 
non-assenting partners, interesting 
question when their previous assent 
subsequent ratification will inferred 
implied from circumstances, and 
further, upon whom the burden lies 
proving such assent ratification. 


IMPLIED ASSENT RATIFICATION 


Where there has been express as- 

sent ratification, and the fact must 
established, all, from circum- 
stances surrounding the parties and their 
dealings, the burden proof im- 
portant thing. England, the fact 
that the partnership name appears upon 
commercial paper, carries the presump- 
tion that the obligation was incurred 
with the consent all the partners, and 
throws upon them the burden prov- 
ing affirmatively non-consent. Amer- 
ica, the rule different. The accom- 
modation character being established, 
the presumption arises against the as- 
sent all the co-partners such use 
the firm name, and the holder charged 
with the burden proving the con- 
trary. 
What circumstances, then, will 
sufficient establish assent 
tion? This, course, question 
which, each case arises, determined 
the light all the facts; and numer- 
ous are the illustrations. Quoting, first, 
general statements, says the Massachu- 
setts court 


The burden which the law puts upon plaintiff, 
like this, prove the precedent authority 
subsequent ratification the other partners, may 
sustained circumstantial evidence. Direct and 
positive proof not required. has been already 


Sweetser French, Cush. 315. 
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n 
¥ 


196 THE BANKING 


stated, such authority may implied inferred 
from the common course business the firm, 
the previous course dealing between the parties. 
Soa ratification may implied inferred from the 
acts omissions the other members the firm, 
after they know have the means knowing that 
one its members has signed the names the firm 
guarantors sureties, for the accommodation 
others. 


And the Michigan case herein pub- 
lished the court say: 


The burden which the law puts upon the plaintiff 
under such circumstances, ove such authority, 
not limited direct and positive proof. may 
shown the circumstances the case. 


illustrate the circumstances which 
will, not, establish assent ratifica- 
tion—a question fact determinable 
jury—a few the decisions will 
‘examined. 

direct positive testimony prove 
assent one partner accommoda- 
indorsement the firm name, 
was held that the presumption non- 
assent might rebutted proof 
frequent interchanges the partnership 
names between the makers and indorsers 
for long time, for the accommodation 
their respective firms, not being 
supposable that one partner only had 
knowledge the practice. Such 
habit business evidence au- 
thority from all the members the firm 
for such use it, 


Darling March, Me. 184. 


Duncan Lowndes, Campb. 478; Gansevoort 
Wend 133. 
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authority one partner 
bind the firm sureties upon note, 
may established evidence tending 
show that such authority had been 
habitually exercised previous trans- 
actions with the knowledge the other 
partner, and without his objection. 

But Mississippi* case where the 
partnership name was signed one 
partner, who was the habit signing 
the firm name surety and indorser, 
and notice the approaching maturity 
the note was left the firm’s place 
business where the other partner fre- 
quently visited although not active 
partner; but there was evidence 
his actual knowledge this mode 
using the firm’s name, and denied 
giving such authority the signing 
partner, verdict the jury rendering 
him liable was set aside the court 
based insufficient facts. 

The Georgia case, reported this 
number, contains interesting consid- 
eration tie question ratification 
non-assenting partner, the use 
the firm nameas accommodation 

This outline, hoped, will suffi- 
cient give general view the dan- 
gers which surround the loaning 
money upon partnership accommodation 
indorsements, (or acceptances, notes) 
and the intelligent reader may draw his 
own conclusions for each particular case. 


First Nat. Bank Breese, lowa, 640. 
Andrews Planters Bank, Sm. 192. 
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NOTES PAYABLE AFTER DEATH. 


Like money the Druids 
th’ other world restor’d.” 


usually, the creation prom- 

issory notes other commercial 
obligations, provide time for their set- 
tlement, which, ordinary expectation, 
will reached ere they leave the con- 
fines this earth, and journey toward 
unknown shores, Yet occasionally 
find individual, who, pleasure 
pass life under the shadow paper 
obligation, grim humor post- 
poning his creditor time-when 
may have journey the realms 
make testamentary gift friend, 
using this form instead down 
and writes his promise pay amount 
certain time after that melancholy event. 
course, such promise person- 
ally impossible performance. Death, 
the intervenor, renders powerless the 
hand that wrote, personally keep his 
promise good. The lifeless clay cannot 
pay, nor can the spirit which actuated 
the writing. The promise, en- 
forceable, must fulfilled the living 
representative. 

instrument this wierd class has 
recently been the subject considera- 
tion the New York court appeals, 
and glimpse how has passed 
muster the courts, may appropriately 
accompany the abstract elsewhere pub- 
lished. 

will found, upon looking the 
cases which will presently cited, that 
the judicial sentiment unanimous 
(with the exception Scottish case 
decided century ago) that the fixing 


the time payment period 
posterior the life the promisor, 
another, not only has effect upon the 
validity the instrument contract 
obligation, but none either upon 
The importance this lat- 
ter element lies its effect upon the 
right the holder such instru- 
ment recover without proof consid- 
eration—a negotiable instrument im- 
porting consideration—and also its 
bearing upon the right indorsee 
recover upon negotiable instru- 
ment. 

early case decided the English 
Common Pleas 1743,* note was 
given promising pay amount 
order six weeks after the death the 
maker’s father. After his death, in- 
dorsed the note the plaintiff who 
sued upon it. The point made the 
defense did not relate validity the 
note contract obligation, but its 
negotiability. was insisted against 
payment that the note was not within 
the statute Anne and not indorsable 
Hence the indorsee could 
not recover. The court overruled this 
objection, and its judgment was atter- 
wards affirmed the court King's 
Bencht where the instrument was said 
tingency whereby may never become 
payable, but only uncertain 
the time, which the case all bills 
payable many days after sight.” 

another English case decided 


*Colehan Cooke, Willes, 393; Ames, 82. 
Strange, 1217. 
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century the writing was this 
form: 


her executors one year after death, £300 with legal 
interest.” 


This was the subject dispute simply 
the question whether interest should 
run from date (1808) from maturity 
after death (1836). Ordinarily, in- 
strument drawn carries interest from 
its date, but was argued for the ex- 
ecutor that all cases where had 
been held, the notes were 
given for value received. Here though 
consideration must perhaps pre- 
sumed, need not pecuniary con- 
sideration, one which interest may 
actions dealings between the parties 
were shown, give probability 
claim interest during the life-time 
the maker, who certainly could never 
have himself been called upon pay any. 
And was argued that the instrument 
looked like voluntary gift the na- 
ture legacy. 

Lord Denman however said ap- 
peared improbable, was the maker’s 
intention that interest should com- 
puted only after his death, should 
not have expressed with more dis- 
tinctness. the absence all partic- 
ular proof, the note must presumed 
have been given value, that 
interest would due from the date. 
that doubtful, the instrument 
ought construed most strongly 
against the maker; and the holder was 
therefore declared entitled the larger 
sum, 

Crossing the Atlantic, the American 
have concurred upholding prom- 
issory notes, payable after death, valid, 
and not wanting negotiability for that 
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reason. Alabama case§ the in- 
strument the suit was follows: 


One day after date promise pay, death, 
Conn bearer, the sum five hundred dol- 
larsfor labor done Conn for value received 
this day December, 1860. W.R. THORNTON. 


The man that wrote this died. His 
administrator was sued. Objection was 
made that was not promissory note, 
because not promise pay certain 
sum money certain time uncon- 
ditionally; and that was void for un- 
certainty. anything, was codicil 
Thornton’s will; but such was 
void for want proper execution. 

The court held the instrument valid 
promissory note. The rule was applied 
that, ‘‘that which can made certain 
certain,” and promise pay at, 
limited time after, death party 
was declared valid because the note must 
inevitably become due some future 
time, since all men must die although 
the exact period urcertain. 

Connecticut promise was 


order dollars without interest. 


This was held not instrument 
testamentary character, proceeded 
with the probate court, but prom- 
issory note, negotiable and irrevocable. 

And Indiana the instrument was 
follows: 


One day after promise pay the order 
Nancy Jones, two thousand dollars, paid 
out estate. For value received, without any 
relief from valuation appraisement laws, with six 
per cent. interest from date until paid, and attorney’s 
fees. BENJAMIN PRICE. 


Price’s administrator insisted the in- 
strument was attempt make tes- 
tamentary disposition property, and 
was destitute all legal efficacy. The 


Bristol Warner. Conn. year 1848. 
Jones, 105 Ind. 543, year 1885. 
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saying: 

promise pay money absolutely and 
all events person named, and has, 


therefore, all the essential features promis- 
sory note. 


the New York case which pub- 
lished elsewhere the instrument reads: 


hundred dollars, with interest. 


The fact that payable after death, 
held not affect its character; but 
the principal discussion relates the 
question enforceability without proof 
words negotiability the instru- 
ment. consideration was proved, 
and was contended could aot 
presumed unless the instrument was ne- 
gotiable. This point decided favora- 
bly the holder under the New York 
statute, will seen the report 
the case. 

remains, before closing, look 
the old Scottish case, where the 
mortem terms payment did operate 
defeat the instrument. The case, 
art Fullerton, was decided the court 
sessions, Scotland, January, 1792, 
and reported Morson’s Dictionary 
Decisions, 1408.* was one 
742, the following bill was drawn 
Mrs, Mary Stewart, her brother, John 
Stewart Blackbarony: 


Martimas after your decease £140 sterling money, 
value received from your sister, Mary Stewart. 
John Murray, Blackbarony, Esq. 


was accepted thus: 
Murray.” 


Mr. Murray survived the date this 
bill, thirty-seven years. was con- 
tended, his heir, opposition pay- 
ment: bill payable term poste- 


See report, also, Ames 
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rior the death the grantor truly 
novelty; and the present case that 
event did not happen for thirty-seven 
years after its date. document 
debt, the bill question must appear 


light equally extraordinary 


dangerous, Should sustained 
that effect, many new opportunities 
would arise committing forgery with 
impunity. But perhaps ought rather 
manner not authorized law. 

The answering argument was: 
this bill bears value received, there 
evidence its having been intended 
which no-sufficient objection that 
the reason postponing payment till 
the death the grantor cannot clearly 
shown, especially the transaction oc- 
curred between persons nearly re- 
lated. 

The court did not view the bill 
constituting legacy. They thought, 
however, that the right which con- 
tained was anomalous kind not 
the proper subject bill, and 
therefore adhered the Lord Ordinary’s 
interlocutor, sustaining the objections 
the 

this ancient case, see, ac- 
ceptance, equivalent promissory 
note thrown out promissory ob- 
ligation because the anomalous 
time payment expressed. But the 
modern authorities, has been shown, 
are all the other way, and while this 
recital cases cannot, probably, 
excused the ground practical utility 
the banker, whose practice short 
time loans will not permit the tying 
his capital mortem paper, 
nevertheless has interesting side, 
which, hoped, will justify its inser- 
tion and perusal. 
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DEPOSITS SAVINGS BANKS “IN TRUST.” 


(By Van Buren 


contract anything the future) 
distinguished from executed con- 
tract, one which, grant, all 
done operation the contract it- 
self, requires consideration. There 
are known exceptions this 
Negotiable paper, given originally with- 
out consideration, sometimes spoken 
not, since the fact which makes valid 
contract its passing into the hands 
bona fide indorsee for value, which 
course itself consideration. 
ments under seal are also excep- 
tion since they become valid only 
rule evidence which the seal estops 
the covenantor from denying the con- 
sideration, fact, therefore, the prin- 
ciple universal—it has actual 
exceptions. also true that de- 
posit trust purely executory con- 
tract, between the trustee and the 
grantor trust and the trustee may 
executed contract (i. may 
call for further performance-than the 
conveyance delivery the property 
the trustee.) But the court ap- 
peals New York has least five 
cases held the contrary. has been 
held that being under obliga- 
tion whatever deposits sum 
his own money with and takes re- 
for C,” this becomes irrevocable 
trust, and the title the money vests 
draws expends the money 


The five cases which the court 
appeals has held are Martin Funk,* 
Boone Citizens’ Savings Willis 
Mabie Baillie,§ and Schleuter 
Bowery Savings The surro- 
gate New York has felt himselt bound 
obey these decisions the case 
Estate James Green which opin- 
ion was filed July sth, 1890, and 
published the law register July 
1890. 

Alt these were eases growing out 
deposit the savings bank, 
owner money, whom rested 
prior legal obligation concerning that 
money, specific sum which au- 
thorized entered his credit ‘‘in 
trust some person named. all, 
the depositor remained entitled, the 
usage and view the bank, draw the 
money during his life. all, his sig- 
nature was the only one the bank’s 
possession, which the form the 
deposit the bank could have regarded 
representing the legal title the fund. 
all, the declaration was without any 
valuable consideration moving from the 
so-styled cestui gue trust. And all 
after the death the depositor the court 
appeals has held that the money be- 
longed the gue trust from the date 
the deposit, though believed that 
case has the gue trust ever 
brought action against the depositor 
during his life recover the deposit. 
Should such action brought, how- 
ever, all the recent dicta the court 
134. 

297. 
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appeals seem imply that the cestui gue 
trust could recover the fund, even the 
depositor had withdrawn from the 
bank. 

the first case, Martin Funk, the 
cestuis que trust were daughters the 
second cousin the depositor. She had 
year’s interest from the deposit 
during her life and had used the money 
drawn her own and had died with- 
out notifying them the existence 
such deposit, 

justifying this decision the court 
J.) first cites Lord 
Turner Milroy where the 
ment.” Now ‘settlement pro- 
vision for the relatively helpless, usually 
deed, more frequently than other- 
wise made before marriage, which 
cases the marriage deemed occur 
consequence it—and such case 
there the most valuable all possible 
considerations. But made after mar- 
riage, limited its beneficiaries 
the wife and children, which makes for 
the most meritorious all considera- 
tions not valuable. this case the 
chief justice says that the settler must 
have done everything which according 
the nature the property comprised 
the settlement was necessary 
done order transfer the property 
and render the settlement dinding upon 

person ever yet made the settle- 
ment who did not know that doing 


had utterly divested himself: 


further the property settled. 
But the case which settlement 
thus adduced parallel one which 
would occur very few depositors 
that they had divested themselves any 
title whatever the fund, and all would 
told inquiry the bank that 
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their check, and usually theirs 
would control the fund. 

Mrs. Boone, the depositor the case 
Martin Funk, showed that did 
not enter her mind that she had 
with title the deposit, drawing out. 
the interest and using it, thus 
ting, according our court 
deliberate embezzlement the trust. 
fund, for which she would 
liable civilly, and since everybody 
but the judges bound know 
law, why would she not also 
criminally, the complaint her third 
cousin, for drawing check against. 
her own gratuitous deposit? Evidently 
Mrs. Boone wanted ‘‘do all that 
was necessary done order 
transfer the the deposit 
her third cousin against herself she 
would not have left that her cousin 
could not draw but she herself could, 
expected and did. 

travesty upon human reason 
such construction these deposits. 
long settled both England and 
New York that executory agree- 
ment, founded merely meritorious 
consideration, (and still less execu- 
tory agreement favor second 
cousin’s daughter which all semblance 
even meritorious consideration 
lacking) will executed against the set- 
Executory trusts tounded 
merely meritorious consideration 
(i. e., blood relationship consummated 
marriage) are enforced favor wife 

the early works find that under 
the statute uses,a covenant consid- 
eration blood (already consum- 
mated) marriage stand seized the 
use wife child other relation 


Perry Trusts, Vol. 107 
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created use only use. 
all cases the consideration this 
conveyance was the foundation it, 
Therefore covenant stand seized 
the use stranger,in consideration 
love affection for him, was inopera- 
tive for want consideration; and 
covenant consideration blood 
(consummated) marriage stand seized 
the use relative and stranger, 
vested the whole use the relative and 
was inoperative the 
Lord Holt cited Lewin Trusts 
saying: 


There are several ways the law for declaring 
uses, whether upon transmutation the possession 
Ifa use declared upon transmutation 
the possession, the use then does not arise virtue 
any declaration appointment, but there must 
some precedent obligation oblige the party declar- 
ing the use, which must founded some consider- 
ation; for use, having its foundation generally 
grounds equity, could not relieved chancery 
without transmutation possession, agreement 
founded consideration; and therefore bargain 
and sale were made of a man’s lands, on the payment 
the money, the use could have arisen without deed 
paroi; but the use was consideration blood, 
then could not arise parol agreement without 
deed, because that agreement was not an obliging 
agreement; wanted consideration, and therefore, 
make obliging agreement, there was necessity 


Lord Holt’s doctrine still good, 
clear law because logical and consistent 
with irreversible princip!es. applied 
Mrs. Boone’s deposit means that 
Mrs. Boone could, sealed deed 
trust, make herself the mere trustee 
the deposit and not otherwise, because 
the agreement stand seized her 
own property trustee for third 
person whom she was under obli- 
was executory agreement 
without consideration, 
could only made valid instru- 
ment under seal. 

change has ever been made any- 
where the legal principle that con- 


Sanders Uses, Vol. 96-101; Black. Com. 338. 


tract, made without consideration, must 
valid under seal, and that 
gift personal property valid 
must accompanied delivery. Lord 
Holt’s law should still deemed law, 
even New York, and the court ap- 
peals’ error should eliminated ju- 
dicial spoliation, and believe will 
due time the court itself. 
must believe lose faith human 
intelligence the guiding element 
the administration justice. 

The court appeals next cites the 
case Milspaugh wherein 
one our inferior courts had held that, 
both parties being dead, the absence 
proof the contrary, deposit 
money the name trust for 
would raise presumption that the 
money had previously come from 
which case the trust would course 
stand valuable consideration. This 
case surely furnished precedent 
sustain the point that where known 
that the money did not come from 
the entry transfers without con- 
sideration. Judge Clerke the latter 
case took pains avoid taking the 
ground for which his opinion was cited 
viz., that declaration trust merely 


valid without consideration, 


where the absence any consideration 
known. 

The court appeals next cites the 
case Smith wherein father 
for eight successive years causes note 
annually renewed himself for 
his son, Smith, for Charles 
Smith,” and the death David 
P., Charles sues recover and col- 
lect the note. demurrer the 
complaint was held sufficiently 
show title the note the plaintiff. 
The question presented here one 


Sup. Ct. Rep. 
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the law pleading, viz., what averment 
title commercial paper suffices 
pleading. The law trusts was not 
discussed, nor was the question the 
presence consideration, the case 
referred to. There was certainly amer- 
itorious consideration, for father was 
providing for son, and the considera- 
tion might have been valuable one, 
possibly the son might, during the 
whole eight years, have rendered ser- 
vices his father, for which the trust 
fund formed his only pay. 

The court appeals next cites the 
case Minor Rogers.* this case 
Mary Daniels, wealthy and childless 
widow, time when poor boy 
years age, the son her next 
door neighbor, doing errands for 
her gratuitously almost daily,” she 
making use his time and giving 
him occasional presents, stops front 
savings bank, leaving him her 
carriage, and enters deposit $250, 
the name Mary Daniels trustee 
William Minor.” Soon after she 
informed his parents the deposit, re- 
marking that would need for his 
education.” Twice afterwards she drew 
out portions the money, and after 
three years she drew out the balance 
and surrendered the book, and five 
years after doing she died. 

The court said: 


“We think, therefore, that the gift Mrs. Daniels 
was complete when the money was deposited the 
bank, and that consequently could not thereafter 
annul the transaction she attempted do.” 


The necessity consideration sus- 
tain trust was not considered the 
court, though could easily have found 
valuable consideration the daily ser- 
vices which the boy was rendering the 
depositor. The court styles the with- 


Conn. 512. 


drawal the fund her years 
after the gift was wrongful 
act, and says that refused act 
longer his trustee and thereupon con- 
verted his property herown 
more probable that the depositor did 
not suppose she had given the boy any 
legal right whatever which she could 
not recall, evident that the su- 
preme court Connecticut had never 
heard Lord Holt’s doctrine that 
create valid declaration uses 
trust favor another, there must 
either delivery possession val- 
uable meritorious consideration. Sup- 
pose that instead calling the savings 
bank, she had called the stable and 
said the hostler, but not Willie’s 
hearing, Take care these horses for 
hereafter guardian for Willie 
intend him have them when grows 
up,” and had driven away keeping the 
horses her own possession, selling 
them and converting the proceeds her 
own use. Would Willie have had any 
claim? 

The court appeals next cites the 
case Ray Levi Bosworth 
1868 1870 made three deposits ina 
savings bank the credit Levi 
Bosworth, trustee for Marianna Ray, 
Prov. Cr.,” and died 1872, having 
drawn only one annual dividend the 
interest his own use. When re- 
turned from making each deposit, 
delivered the bank book Marianna, 
who was his step-daughter, member 
his family, and treated his daughter. 
She read the entries and thanked him 
for them presents. 

Here the delivery the book the 
donee the fund completes the gift and 
consequently perfects the trust under 
Lord Holt’s doctrine, thereby dispensing 
with the need any consideration. 


266. 
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But the relation step-daughter and 
member the family also involved the 
rendition domestic service which may 
have supplied presumably 
consideration. The citation case 
like this sustain the ruling Martin 
Funk, where there was neither de- 
livery the bank book the donee, 
nor any pretence consideration, seems 
like ignoring that law trusts which 
Lord Holt outlined justly, logically 
and explicitly, that there must either 
under seal implying consideration, 
sustain the declaration trust any 
kind property. 

The court appeals next cites Eng- 
lish cases. these Richardson Rich- 
simply holds that one who 
executes complete deed assignment 
all her personal property another 
will thereby pass title promissory 
note held her without indorsing it. 
The subject trusts the considera- 
tion which they may based the 
mode which they may created does 
not arise. The case decides explicitly 
that the case itself contains trust, 
while our court appeals quotes from 
statement made concerning another 
case Exparte which there was 
trust and erroneously assumes that the 
statement the trust the Pye case 
applies the Richardson case. 

The court appeals next cites 
gan wherein dying tes- 
tator makes over favor his attend- 
ing physician India bond the fol- 
lowing instrument—retaining possession 
the bond itself. 


hereby give and make over Dr. Morris 
India bond No. value £1,000, some token for 
all his very kind attention during 


The presence that valuable consid- 
eration, viz., medical services, here 


Eq. Cas. 475. 
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apparent, that the case has 
tion the case Martin Funk, 
which the court cites it. 

purchased stock the name his prin- 
cipal, when the latter had instructed 
lady, and the principal thereupon sent 
the agent power attorney trans- 
fer the stock the lady’s name, but 
died before such transfer had been 
made, the disobedience instructions 
would raise implied trust and pre- 
sumption that the funds involved were 
those the lady, which would val- 
uable consideration. 

like disobedience instructions 
Wheatley occurs with the like 
effect. 

The court then cites the point that 
there need delivery the deed 
declaration trust certain cases 
which the strongest kind considera- 
tion existed—forgetting that under the 
rule laid down Holt was either 
that required—not both nor all those, 
nor any the first these, 
Exton Scott, having received moneys 
belonging privately and without 
any communication with executed 
mortgage him for the amount, and 
retained his custody years and 
died insolvent. The deed was held 
cause himself not merely cred- 
itor, but defaulter, and defaulter 
may appropriate his property payment 
his default, and safely presume his 
creditors’ consent that should hold 
the security his behalf. 

Fletcher the court ap- 
peals cites solemn deed under seal, 
binding the executors pay 


Vesey. 
Keen, 551. 


one vear after his death trustees 
named, for the use such two persons 
named should have attained the age 
years, sum named, viz., £60,000. 
Here the seal imports consideration 
and the power make one’s self an- 
other trustee deed under seal was 
never doubted. The court were not 
called pass the validity the deed 
the sufficiency its delivery, but 
only permit the donee therein 
paid out the assets the estate un- 
less there was ground for disputing the 
deed law. 

The citation these cases shows that 
our court appeals was content with 
cases having vague, general, and often 
immaterial, resemblance that ques- 
tion without the clew their interpreta- 
tion afforded the possession any 
well-defined principle. 

the earlier case Day Roth, the 
same court asserted the necessity 
valuable meritorious consideration 
the creation valid trust in- 
formal writing (letter) without deed, 
seal, delivery possession. 
trace the survival this principle 
however appears any the savings 
bank deposit trust cases. 

Boone The Citizens’ Savings 
there re-examination the question 
law involved Martin Funk. The 
court simply assume the latter case 
the law and add that the bank pay 
the administrator the depositor after 
his death, such payment protects 
against any claim the beneficiary. 

Willis Smyth, the deposit was 
the name Clarinda Urner, trust 
for Sarah Urner,” The 
mother had died after drawing out the 
whole account and applying her 
use, and the claim was the 


83. 
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daughter against the mother’s adminis- 
was decided following 
the ruling Martin Funk without 
any examination the main question, 
any allusion Lord Holt’s rule that 
the creation valid declaration 
trust there must either delivery 
the property, valuable considera- 
tion, instrument under seal which 
drawing out the whole fund, had 
clearly indicated either that she was not 
aware that belonged her daughter 
orelse that she was entirely willing 
wrong her daughter. this the court 
say: ‘‘She may not have been aware 
that she had right draw from the 
trust fund, but that fact would not take 
away the character which she had given 
that fund.” The fact undoubtedly 
was that the woman did not suppose 
that she could make irrevocable exe- 
cutory contract hold the money only 
trustee for her daughter without 
either delivery, payment formal 
deed. this Lord Holt would have 
sustained her. she had performed 
either the acts described Lord 
Holt calculated create valid de- 
claration trust, she would not after- 
wards have despoiled her daughter 
the fund, because she would then have 
known amply that the property was her 
daughter’s. But when judges errone- 
ously declare the law rare and un- 
usual instance conflict with the 
received ideas the people cases 
that general kind, they make mothers 
rob their daughters without knowing it. 
mother would doubt she should 
write her daughters name owner 
the fly-leaf Bible, and her daugh- 
ter had done new onerous act 
consequence thereof, the mother could 
tear the page out again without commit- 
ting larceny. But every mother would 
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know that she delivered the book 
her daughter gift, with without 
the proprietary name written the fly- 
leaf, and should then wrest from her 
possession, she would commit 
technical larceny and robbery. every 
mother would know that she should 
write paper, hold all personal 
property trustee for daughter,” 
and should lock this her safe, she 
could, without committing the crime 
forgery, return the safe and tear 
the paper. For may said that the 
plain common sense all men teaches 
that executory contract part 
with the title property, meaning 
one not accompanied 
delivery the property itself the 
donee, requires, make valid, 
actual consideration. Those learned 
the law might have discovered that 
actual consideration might imported 
the principle involved Martin Funk 
the court appeals have virtually held 
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the latter case the woman who returns 
her desk and tears the gratuitous 
statement, feloniously destroys the evi- 
dence another’s title, which forgery. 

Bailliet follows Martin Funk 
without re-examination. 
Bowery Savings Bank§ follows Boone 
Citizens’ Savings Bank, holding that 
the bank pay the administrator the 
depositor after his death, such payment 
protects the bank against any claim 
the beneficiary. 

the state New York, therefore, 
present, all executory declarations not 
under seal, and having consideration, 
are void except the one little class which 
consist stating writing that one 
holds his property trust for another. 
These are irrevocable traps. They re- 
quire consideration, only because the 
court appeals has passed upon them 
without adequate consideration. 


LEGAL DECISIONS. 


BANK DIRECTORS— LIABILITY 
FOR REPRESENTATIONS. 


Circuit Court, Vermont, July 
1891. 


First Nat. BANK PLATTSBURGH 


Defendants, directors, during run their bank, 
posted conspicuously the bank notice, signed 
them, and addressed the general public, represent- 
ing the bank solvent. Plaintiff saw the notice, 
and, after consultation with the directors, loaned the 
bank money, which was lost. that the notice, 
not being addressed the plaintiff, could not entitle 


recover from the directors, under 983, 
which provides that action shall brought 
charge any- person upon representation concerning 
the credit another, unless such representation 
writing, and signed the party charged; and 
the fact that the notice was signed 
directors would prevent recovery from them indi- 
vidually, even the notice were sufficient repre- 
sentation writing. 

Such representation writing cannot aided 
evidence additional verbal representations. 


law. 
Beckwith, for plaintiff. 


Willard Farrington and Bal- 
for defendant Burton. 


a 
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This suit brought 
upon alleged representations the de- 
fendants that the First National Bank 
St. Albans was sound 
whereby the plaintiff 
loan $10,000; and jury, 
which verdict was directed for the 
defendants, has now been heard 
motion for new trial. The laws 
Vermont provide that ‘‘no action shall 
brought charge person upon 
ance made concerning the character, 
conduct, credit, ability, trade, deal- 
ings another person, unless such rep- 
resentation assurance made 
writing, and signed the party 
charged thereby, some person 
thereunto him lawfully authorized.” 
son’ may extend and applied 
bodies corporate and politic.” Section 
31. There were run the First Na- 
tional Bank St. Albans. The de- 
fendants were majority the direct- 
ors, and signed and had posted conspic- 
uously the public banking-room this: 

bank sound, and will pay 
allits liabilities, and creditors need not have 
any fears loss, have sufficient assets 
pay all liabilities. 

SOWLEs, 


ALBERT SOWLES, 


Jan’y 14, 1884.” 


Directors. 


The president the plaintiff read this 
notice, and afterwards, the same day, 
consultation and discussion with the 
defendants the prospects their 
bank, made this loan, for which took 
collaterals, from which the plaintiff has 
realized all but about $1,900 the loan. 
The plaintiff insists that whether the 
the notice were relied upon 
making the loan should have been 
submitted the jury, with directions 
find for the plaintiff, they were. 
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There was representation writing 
the credit and ability the bank, 
signed the detendants; and this claim 
the hassome plausibility. But 
that such representation was made 
somewhere, some time, some per- 
son, the persons sought charged, 
not sufficient; must made the 
person seeking charge them. 
Naylor, Cranch, 224, letter 
credit, addressed John Joseph 
Naylor Co., was delivered John 
Jeremiah Naylor, there being such 
firm John Joseph Naylor Co., 
and the writer was sought charged, 
the corresponding section the 
statute frauds, John and Jeremiah 
this, Chief Justice Mar- 
SHALL said: 


sucha case, the letter itself not writ- 
ten contract between Grant, the writer, 
and John and Jeremiah Naylor, the persons. 
whom was delivered. admit parol 
proof make sucha contract going further 
than courts have ever gone where the 
itself the contract, not evidence contract, 
and where preceding obligation bound the 
party enter into it.” 


The same judge said 
Clarke, Cranch, 69, the same statute: 
the duty the individual who con- 
tracts with one man the credit another 
not trust ambiguous phrases and strained 
constructions, but require explicit and 


plain declaration the obligation about 


The requirement for charging per- 
son that section was similar that 
This writing was not delivered 
to, nor any one for, the plaintiff, and 
the plaintiff was not one those for 
whom was obviously intended. had 
been signed the defendants individ- 
uals instead directors, would 
not appear have been representation 
plaintiff which they could 
charged, within the meaning this 
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statute. But, further, this notice was 
official statement the defendants 
directors, its face made the then 
creditors, inspire confidence, rather 
than individuals, procure loans. 
evidence which the notice was 
sought pieced out would make 
case oral representations, which 
what the statute forbids. The statute 
stands squarely the way any recov- 
ery the plaintiff, and precludes all 
necessity for examining the cases re- 
ferred to, where such statute prevails. 
Motion denied, stay vacated, and judg- 
ment verdict for defendants. 

PARTNERSHIP INDORSEMENT 

FOR DISCOUNT—POWER 

PARTNER BIND FIRM—RAT- 
IFICATION. 


Supreme Court Georgia, July 20, 1891. 


AMERICAN EXCHANGE NAT. 
GEORGIA CONSTRUCTION 
MENT Co. 


1. Where, in order to have a note discounted at 
bank, partner indorsed hisown name, and also 
the partnership name, and the undisputed evidence 
shows that the bank would not make the discount and 
advance the money without the latter indorsement, 
there was ground the evidence for charging the 
jury what was the effect the transaction, 
was based the credit the one partner only and 
this so, although the bank knew that, before the 
partnership indorsement would binding the 
firm, ratification the other partner would essen- 
tial. 

indorsement the partnership name raise 
funds for the partner for third person 
will not bind the partnership without ratification, (the 
bank discounting the paper knowing such ratification 
necessary,) although the funds entered the 
bank-books the credit the partnership, and after- 
wards drawn out checks the partnership signed 
the partner not privy the transaction. The ex- 
ecution such checks without notice that the funds 
raised the partnership credit, in- 
the partnership name, will not amount 
some them, used for the benefit the partner- 
ship, and any them retained after notice the 
material facts has been acquired, this will ratifi- 

offer being made return them. 

If, after acquiring such notice and after dissolu- 

the partnership, the partner informs the bank 
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writing that has bought out his 
terest, and will pay the notes the firm, has as- 
sumed the firm’s liabilities, the prima facie effect 
such writing ratify the indorsement but the 
writing ambiguous, and open explanation 
extrinsic evidence whether there was inten- 
tion ratify the indorsement not. 
the court.) 


Error from city court Richmond; 
Eve, Judge. 

Jos. Cumming and Bryan Cumming, 
for plaintiff error. Lamar, for 
defendants error. 


the court excepted the third and 
fourth grounds the motion for 
trial was based the hypothesis that 
the money might have been loaned 
the credit Sibley. Nosuch hy- 
pothesis arises out 
the contrary, the only testimony the 
subject, that the vice-president the 
bank, was express that the bank refused 
discount the note unless was first 
Sibley, and passed through their regu- 
lar account; that the note was discounted 
upon the credit the indorsements, and 
the bonds deposited se- 
curity; that when first offered for dis- 
Sibley was not the note; and that the 
bank never agreed discount until 
their name was indorsed it, but ex- 
pressly refused so, consequence 
which refusal the note was indorsed 
Sibley their name. More- 
over, the money was entered their 
credit the books the bank, and 
stood until was drawn out checks 
signed the firm name Sibley. 
True, the bank knew that the indorse- 
ment the firm was 
indorsement, and that the ratification 
was expected that such ratification 
would take place and the indorsement 
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made effectual. This being so, the 
eharge the court was error, and, while 
this error might have been harmless, 
may, the other hand, have been hurt- 
ful. view all the facts the case 
and the finding the jury, consider 
cause for granting new trial. 

Uncle and nephew were copartners, 
cotton factors, Augusta, Ga. The 
partnership did business with the Amer- 
ican Exchange National Bank New 
York, and its dealings with that bank 
ran through considerable time and 
embraced many transactions. 
Sibley, the senior partner, was president 
the Construction Improve- 
ment Company. him 
president, executed promissory note 
for $5,000, dated Augusta, Ga., August 
15, 1888. was payable the Ameri- 
can Exchange National Bank, New 
York, the order Penland, and 
due December after This note, 
bearing the indorsement the payee 
and several others, the last whom was 
was offered him the bank for dis- 
count. The bank declined discount 
without the partnership indorsement 
also, and even with that indorsement 
would discount only upon condition 
that the money should entered tothe 
credit the partnership, and pass 
through its account the books the 
bank. The bank officer knew that the 
indorsement was for accommodation, 
and that, render binding the 
partnership, the ratification the junior 
partner would necessary. This rati- 
fication the uncle promised procure, 
and the bank discounted the paper 
the 24th August, 1888. letter ad- 


dressed the partnership 


the bank communicated information 
once that the note the construction 


and investment company had been dis- 
counted and the firm credited with the 
proceeds. Sibley, also presi- 
dent, letter similarly addressed, 
gave information the firm that the 
bank had discounted the note, and 
placed your credit.” Both these 
letters disclosed the amount the note, 
and the name the maker, but neither 
them gave any further description 
the instrument, mentioned any the 
indorsements indorsers. alto- 
gether improbable fraud was 
intended the bank the partnership. 
expected actual knowledge the 
indorsement communicated the 
partner who was present the one who 
was absent. Moreover, refused 
subject the avails the indorsement 
the order any one save the partner- 
ship. retained the fund partner- 
ship assets entered the credit the 
partnership the partnership account 
with the bank, and did not afterwards 
pay out the money, except checks 
the partnership; all them, far 
appears, were signed the absent part- 
ner. Nocopy any the checks 
the record, but presumably they were 
not drawn upon any particular fund. 
They were some number, and the 
aggregate amount covered them was 
about $100,000; the balance the credit 
the partnership, one time after this 
fund was entered its credit, being run 
down less than $20. manifest, 
also, that the avails this indorsemeut 
passed through the partnership books 
well the books the bank; for ap- 
pears that, the time the above-men- 
tioned small balance was stricken, the 
state the account kept the par- 
ties, respectively, was the same; that is, 
the books the partnership correspond 
with the books the bank. this 
state facts, did the checking the 
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money out the bank the partner- 
ship, the check being signed the 
junior partner, constitute ratification 
the indorsement, irrespective 
whether the partnership received the 
actual benefit the fund, whether 
that benefit was realized alone the 
maker the note, the Georgia Con- 
struction Investment Company? Inas- 
much the bank was aware that the 
indorsement was for accom- 
modation, and that the junior partner 
was ignorant when was made, 
the burden proving that afterwards 
asserted would upon the bank. 
Doubtless the fact that checked out 
the money would strong evidence 
such assent; indeed quite enough evi- 
dence charge him and the partnership 
with the indorsement. But his own 
the circumstantial evidence, (and 


there legal reason why might 
not be,) affirmatively appears that, 
the time the money was checked out, 


was then ignorant it, and believed 
that the credit the firm had way 
been engaged raise the money, 
would seem that his ignorant co-opera- 
tion effectuating arrangement be- 
tween his copartner and the bank 
transfer the money from the possession 
the bank that the party for 
whose accommodation the indorsement, 
when made, was intended, ought not 
render himself the partnership liable. 
True, the bank, before parting with the 
money, had fortified itself with firm 
indorsement executed one partner, 
and with firm checks executed the 
other. But these checks were issued 
the junior partner without any knowl- 
edge information the indorsement, 
any sufficient ground for believing 
that the note had been discounted 
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the credit the firm, assent rati- 
fication the indorsement could fairly 
imputed him. Whether, accord- 
ing commercial usage and the gen- 
eral understanding business men, the 
letter the bank, and that the senior 
partner, written the firm the day 
the note was discounted, would commu- 
nicate notice that the credit the firm 
had been engaged procuring the dis- 
count, would probably subject for 
expert testimony; but such testimony 
appears the record before us. its 
absence, our conclusion that checking 
out the money would not make the in- 
dorsement effective, unless the partner- 
ship received the benefit it, either 
whole part. But the receiving 
such benefit before notice, and retaining 
after notice, would operate ratifi- 
cation the indorsement, whether 
ification conduct—that is, check- 
ing out the money under misappre- 
hension, and failing relinquish the 
fruits the mistake after full discovery 
all the means which they were ob- 
tained. Whether reason alone 
checking out the money the indorse- 
ment should operative not ought 
depend, large degree, upon the 
equities between the parties. put 
the matter condensed form, let the 
partnership element eliminated. 
A., without authority from B., executes 
promissory note the name the 
latter, sells C., (who has notice 
such want authority the time, but 
expects supplied,) and deposits 
the proceeds with the credit B., 
and afterwards B., believing that the 
money had been raised his 
own credit, checks out and applied 
the use A., clear that not 
bound pay the note. But suppose 
checks out the money, and keeps 
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his own pocket, appropriates his 
own use, cannot hold the money 
and repudiate the note, assuming the 
transaction free throughout from 
any intention the part de- 
fraud. retaining the money after 
knowledge that was raised his credit 
the assumption authority, rati- 
fies the act irrespective whether 
cannot ratify part and repudiate 
part, such ratification will result from 
retaining any the money with offer 
return the amount retained, although 
may have paid out the residue for 
A.’s benefit before acquiring knowledge 
all the material facts. 

That the bank did not intend per- 
petrate, aid the perpetration of, 
actual fraud the partnership, fairly 
for was understood that the 
senior partner was inform his copart- 
ner the transaction, and that the pro- 
ceeds the indorsement should en- 
tered the partnership account. This 
was equivalent putting the title 
these proceeds the partnership, there 
remain until the partnership itself 
should draft them out the bank, and 
thus control their disposition. This 
afterwards took place, with what result 
the finances the partnership the 
record before does not fully disclose. 
The state the account between the 
firm and the Georgia Construction 
Investment Company does not appear. 
the firm actually drew this money 
from the bank its checks, the junior 
partner representing drawing the 
checks, prima facie chargeable with 
the whole sum. This partner says 
his testimony that paid out some 
money for the Georgia Construction 
Improvement Company,” and the brief 
evidence contains this statement: 
that money was paid out 


few days after August 25th, without 
communicating with the Whether 
this means that all the money produced 
the indorsement was paid out, 
the witness had previously referred 
was paid, cannot determine. This 
matter which seems need explana- 
tion. 

was dissolved mutual consent 
about the 6th September, 
tween that time and the roth Sep- 
tember, probably the 8th gth, 
Sibley, the junior member, received 
notice the dishonor this note. The 
notice, though expressed very brief 
terms, sufficiently indicated that the 
dorser upon the instrument. the 
September wrote the bank 
that had bought out the interest 
Sibley the firm, and would con- 
tinue the business all its branches, 
adding these words. The notes 
Sibley that you hold will 
paid me, have assumed the lia- 
understand the evidence, this letter 
was written and sent after notice the 
firm had reached the writer that the note 
question was dishonored. testi- 
fied that did not have, when wrote 
this letter, ‘‘any actual knowledge 
the note,” but does not deny that 
had such information the notice 
dishonor communicated. Actual knowl- 
edge was not requisite render the 
ratification the indorsement resulting 
from this promise pay the note 
ive. was enough had such in- 
formation would raise the belief 
his mind, the mind reasonable 
man, that the bank regarded the firm 
indorser upon the note, and sought 
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hold the partnership liable such. 
The phraseology the letter some- 
what ambiguous, for the terms, the 
restricted notes which they were 
the makers, these terms may com- 
prehend all notes held the bank 
which the firm name appeared, whether 
the letter states that the writer had as- 
Sibley, think this more comprehen- 
Sive sense apparently the true signifi- 
cation the doubtful words. But un- 
der the rule our Code allowing 
all ambiguities, whether latent patent, 
doubt receivable whether there was 
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any intention ratify this indorsement 
ornot. The facie import the 
latter recognize this note one 
the liabilities the firm. While 
rest the grant new trial directly 
the third and fourth grounds the mo- 
tion, think the general substance 
the case calls for more thorough and 
sifting investigation than appears 
have beenhad. Wehaveruled upon the 
controlling questions indicated the 
motion for new trial; and, the evi- 
dence the next trial may mate- 
rially different, deem unnecessary 
deal more specifically than have 
done with the several grounds the 
motion. Judgment reversed. 


ABSTRACTS. 


lowa. 


SUFFICIENCY INDORSEMENT Cor- 


which consists only the name the corpora- 
tion writing the back the note, valid, 
although the name the officer making 
not appended. 


Second Nat. Bank Richmond Mar- 
tin, Supreme Court May 19, 1891. 
Note.—The court said this point: 

Defendants insist that the indorse- 
ment invalid,for the reason that the in- 
dorsee corporation authorized 
execute the indorsement only the 
signature its proper officers, either 
alone connection with the name 
the corporation. rested upon defen- 
dants, they disputed the signature 


the indorsement the notes, deny 
their answer. But this they did not 
do. They allege that the notes were 
not indorsed ‘‘so transfer the title.” 
the act indorsement, nor, indeed, that 
the name the corporation, Scott 
legation the effect the indorse- 
ment,—of conclusion law,—and not 
the fact that the indorsement was 
not made the corporation, one 
having authority The answer 
defendants does not, effect, deny 
the execution the indorsement the 
indorsers. this view correct, the 
indorsement was not put issue the 
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answer defendants, and was therefore 
admitted. 

But, our opinion, the signature 
the indorsement sufficient ap- 
pears. little thought will make this 
plain. The name the corporation 
written the back the instrument 
fact the signature the indorser, just 
was made officer the corporation 
that signs it. the corporation that 
does the act the officer, for has not 
hands, and cannot write. When the 
name found written upon the notes, 
known that intended the in- 
dorsement blank. that name 
written there officer having au- 
thority, will bind the 
that fact being established, though the 
officer’s name not subscribed to, nor 
appear in, the instrument. cannot 
doubted that, had defendants raised 
issue presenting the question whether 
the name the corporation was written 
upon the notes for the purpose in- 
dorsing them the officer clothed with 
authority do, the plaintiff would 
have been permitted present evidence 
supporting the indorsement showing 
the authority one making it, and his 
intention bind the corporation 
indorser. Now, such issue was 
raised the defendants’ answer, the 
sufficiency and validity the indorse- 
ment stand admitted the case. 
support these conclusions, see Zem- 
ker Krebaum, 252. These 
considerations lead the conclusion 
that the plaintiff held the promissory 
notes indorsee, and the defences 
pleaded cannot defeat its right re- 
cover the notes and chattel mort- 
gage. 
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Michigan. 


PARTNERSHIP INDORSEMENT FOR 
MODATION—LIABILITY NON-ASSENT- 
ING PARTNER. 

promissory note made payable part- 
nership, and indorsed blank, suffi- 
cient notice bank discounting same for the 
maker that the indorsement merely for his 
accommodation, 

case, the legal presumption arises 
against the assent all the partners such use 
the firm’s name, and casts the burden 
proving the bank. 

Bank Detroit Barnes 
al. Supreme Court Michigan, 
July 28,1891. 


Note.—This was action prom- 
issory note the Mechanics Bank 
Detroit, Mich. (discounter 
against the makers and indorsers. The 
note was made one Roberts the 
order Barnes Brothers, indorsed 
Barnes Brothers, and discounted for, 
and the proceeds paid to, Roberts the 
maker. Judgment was given for the 
bank the circuit court Wayne 
County. One the firm Barnes 
Brothers, William Barnes, denied all 
knowledge, authority consent the 
making the accommodation indorse- 
ment his partners and appealed the 
case the supreme court Michigan, 
seeking relief from liability. 

The court thus stated the law gov- 
erning the case: 

The general rule that, ifa party takes ne- 
gotiable paper, either made indorsed one 
the partner’s firm the partnership name 
knowing that the name the firm was indorsed 
merely surety,he takes his peril, and 
cannot charge the members the firm who had 
not assented the transaction. must 
admitted that Mr. Butler, acting for the bank, 
knew that the firm Barnes Bros. 
accommodation The note was 
made payable their order, and indorsed 
them blank, and Mr. Roberts, the maker, 
presented the note for discount and received 
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the avails. The fact the possession the 
note Roberts, the maker, after the indorse- 
ment the name the firm, was sufficient 
charge the bank with notice that the indorse- 
ment Barnes Bros. was that accommodation 
indorsers, and the payment.of the avails 
Roberts was itself evidence that the trans- 
action was purely for Roberts’ interests, and 
not for the indorsers’. 

These facts being known the bank, the 
legal presumption arises against the assent 
all the partners such use the firm’s name, 
and the burden proving cast upon the 
bank. Insurance Co. Bennet, Conn. 574; 
Williams Walbridge, Wend, 415;Hendrie 
Berkowitz, Cal. But the burden which 
the law puts upon the plaintiff, under such cir- 
cumstances, prove such authority, not lim- 
ited direct and positive proof. may 
shown the circumstances the case. 

the present case, from the circum- 
stances shown inevidence thejury was un- 
able find that William Barnes ever 
authorized the partners sign the firm 
name accommodat.on indorsers for 
third persons, but did find that William 
Barnes had knowledge the in- 
dorsement the note suit and never 
assented it. Said the court: 

The burden proof was upon the plaintiff 
show these facts, and the jury was directed 
that such inferences might drawn from the 
facts shown. But they have not done so, and 
consequently there was nothing upon which 


the general verdict could rest favor the 
plaintiff. This amounted mistrial. 


The verdict and judgment were there- 
fore reversed and new trial ordered. 
Two justices and McGrath) 
thought William Barnes was not 
liable under the facts proven, and the 


judgment should have been his favor. 


New York 


Promissory NEGO- 
TIABLE Con- 
SIDERATION—EFFECT BEING Paya- 
BLE AFTER DEATH. 

Under Rev. St. 768, providing 


that all notes whereby the maker promises 
pay other person, his order, 


bearer, any sum money therein mentioned, 
shall due therein expressed, and shall have 
the same effect inland bills exchange, and 
that actions may maintained such notes 
the form, ‘‘Thirty days after death promise 
pay to” specified person certain sum, 
valid note, althoagh expresses considera- 
tion, and action thereon not neces- 
sary aver prove consideration. 

The fact that the note made payable 
after the maker’s death does not affect its char- 
acter. 

Affirming Supp. 278. 

Follett, J., and Vann, J., dissenting. 


Carnwright Gray al. Court 
Appeals New York, Second 
June 


Note.—This action was brought 
recover upon written instrument, 
which the following copy: 

“Quarryville, September 1871. Thirty 
days after death promise pay Cornelius 


Carnwright fifteen hundred dollars, with inter- 


The plaintiff gave evidence the 
transaction out which the instrument 
arose, and none the actual consider- 
ation thereof, but, having offered testi- 
mony tending prove the genuineness 
the maker’s signature, put the note 
evidence, and rested his case. 

The principal point dispute was 
whether the instrument, not containing 
words negotiabil:ty, could enforced 
without proof consideration. Upon 
this question the court said: 

When the plaintiff rested his case, and 
again the close the testimony, the 
defendants moved dismiss the com- 
plaint upon the ground that proof 
had been given that the instrument sued 
upon had any consideration. These 
motions were denied, and the court in- 
structed the jury that the instrument 
was promissory note, and imported 
consideration, and that the burden rested 


| 

| 

| 

| 
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upon the defendants show that was 
without The excep- 
tions these rulings present the prin- 
cipal question argued upon this appeal. 
The statute this state reference 
promissory notes provides follows. 
Rev. St. 768:) 

“Section All notes writing, made and 
signed any person, whereby shall promise 
pay any other person, his order, 


the order any other person, unto the bearer, 
any sum money therein mentioned, shall 


due and payable therein expressed; and shall 


have the same effect, and negotiable like 
manner, inland bills exchange, according 
the custom merchants.” 


The payees and indorsees every 
such note payable them their order, and 
the holders every such note payable bearer, 
may maintain the sums money 
therein mentioned against the makers and in- 
dorsers the same, respectively, like man- 
ner cases inland bills exchange, and 
not otherwise.” 

Our statute substantial re-enact- 
ment the statute Anne, Anne, 
which provided that ‘‘all notes 
signed person promising pay 
another, his, her, their order, 
virtue thereof due and payable any 
such person whom the same made 
payable, etc. This statute was held 
the courts England include within 
its terms non-negotiable note. Smith 
Ld. Raym. 1545; Kent,Comm. 
77. first cited Lorp 
Yon said: note may made payable 
only.” Similar decisions were made 
the courts this state under our own 
statute. Downing Backenstoes, Caines, 
137; President Hurtin, Johns. 217; 
Kimball Huntington, Wend. 675; 
Farmer, Denio, 484. Down- 
ing Backenstoes non-negotiable note 
was declared within the statute, 
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and the defendant demurred the 
ground that the declaration did not al- 
lege the transaction and consideration 
upon which the note was given. The 
court gave judgment for 
saying: very point was settled 
Green Long, April term, 1798, con- 
formity the adjudications West- 
was said: ‘‘The note set forth good 
promissory note within the statute, 
though has words ‘bearer order.’ 
This the established English law and 
thesame rule recognized this 
Huntington the action was 
upon due-bill this Kim- 
ball Kenston three hundred and twenty- 
five dollars, payable demand.” Judge 
Nelson said: ‘‘The instrument prom- 
issory note within the statute. Neither 
the acknowledgment value received 
nor negotiable words are essential 
bring within the statute.” See, also 
Carver Hayes, Me. 257; Franklin 
cited the courts this state 
England holding that non-negotiable 
note within the terms the laws cited, 
and are the opinion that the lan- 
guage our statute includes note 
payable person without words 
The instrument sued upon 
being, therefore, promissory note 
within the statute this state, fol- 
the express terms the statute the sum 
money therein mentioned declared 
‘‘due and payable, therein ex- 
pressed.” That itis 
according its terms the legal con- 
clusion which the court must draw from 
the instrument itself. valid contract 
thus declared exist, and course 
consideration must implied. Hence 
received” need not appear the 
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law implies. Trayes, 
Denio, 484. 

The effect laws which make prom- 
issory notes negotiable, which au- 
thorize actions debt upon them, though 
non-negotiable, take them out 
the common-law rule, which requires 
that every contract must shown 
the party who sues upon sup- 
ported consideration, and enables 
the holder maintain action thereon 
without alleging proving considera- 
tion. other words, consideration 
implied from the character the in- 
strument. Boatwright, Leigh, 
195; Hatch Trayes, supra. The Eng- 
lish statute was enacted settle the 
controversy that prevailed, whether, 
under the custom merchants, prom- 
issory notes were negotiable. They 


were thereby declared assignable 


indorsable over the same manner 
inland bills exchange were accord- 
ing the customs merchants, and 
holders were empowered maintain 
actions thereon the same manner 
they might upon any inland bill 
exchange made drawn according 
the custom merchants. Our statute 
contains similar provisions. Promissory 
notes and inland bills exchange were 
virtue these laws put upon 
equality. They were made negotiable 
they contained words negotiability 
but, whether negotiable not, and 
whether they expressed value received 
not, was longer necessary 
actions thereon aver and prove con- 
sideration. Such was and the rule 
inland bills exchange. Daniel 
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Neg. Inst. 161; Blank, 
Grat. 163; Wells Brigham, Cush. 
And the same rule under the statute 
was made applicable promissory 
363; Dean Carruth, 108 Mass. 242; 
Bank Topping, Wend. 277, and 
Wend. 557; Chit. Bills, Am. Ed.) 
78-181; Paine Noelke, How. Pr. 
273; Story Prom, Notes. 51; Kent, 
Comm. 77, 78; Pars. Cont. (7th Ed.) 
Pars. Bills, The statute 
does not require note express value 
received upon its face, and definition 
such instrument requires the ex- 
pression that fact. 

Upon the question whether, because 
payable after death, the validity the 
note was affected, the court said: 

note sued upon, although 
its terms payable after the death the 
maker, was valid instrument. 
promissory note defined writ- 
ten engagement one person pay 
absolutely and unconditionally an- 
other person therein named, the 
bearer, certain sum money spe- 
cified time oron demand. Story, Prom. 
Notes, Coolidge Ruggles, Mass. 
387. must contain the positive en- 
gagement the maker pay ata cer- 
tain definite time, and the agreement 
pay must not depend any contin- 
gency, but absolute, and all events. 
Tried this standard, the instrument. 
set out the complaint was valid 
promissory note. The fact that was 
payable after the death the maker did 
not affect Kent. Comm. 
76.” 
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GROPING TOWARDS FREE NATIONAL BANKING. 


(By Van Buren Denslow.) 


indications are numerous that 
the Banking and Currency ques- 

tion will supersede 
probably all other questions the ap- 
proaching session Congress. With 
Republican administration and Sen- 
ate, and only the House Democratic, 
with our summer export gold Eu- 
rope returning now rapid rate, with 
prices high immense farm crops and 
low manufactured goods, with im- 
ports and exports greater than ever be- 
fore, with stocks generally rising and 
building and manufactures extending, 
will not felt that any effective work 
can done upon the tariff. the 
other hand, have national 
system expiring, with desire 
the part the bankers that shall 
live currency under the 
restrictions which make its life unavail- 
ing. have millions farmers 
one section the country borrowing 
farm notes and mortgages from credit- 
ors thousand miles away, while the 
legislatures the lending states are en- 
solicit loans these same far away 
farms. the West, much 
more than the Atlantic states the 
South, there substitution treach- 
erous system farm loans high rates 
interest for the far more desirable 
condition book accounts with the 
farmer without interest, based the 
ability country merchants obtain 
discounts their home local banks 
rates interest. Possibly the 
extraordinary prosperity likely 
imparted the country the unusual 


the Tariff and 


combination great crops with high 
prices may have the effect lull the 
country into inaction instead merely 
affording time make our action ade- 
quate, but hope for the better result. 

Among the plans, note that Hon. 
Harter, Mansfield, Ohio, pro- 
poses Zhe what calls 
plan for permanent bank system. 
Democratic monometallist and does 
not believe that grains pure 
silver can make good dollar merely 
because the federal statutes have for 
century defined standard dollar 
those terms, but that the lawfulness the 
silver dollar varies with the price bul- 
lion London. When the value silver 
high relatively that gold that 
every silver dollar pure grains 
would melted the jewellers soon 
coined and issued the government, 
(as was usually true from 1852 1867,) 
then Mr. Harter would regard asa 
good dollar. that Gresh- 
law applies the case difference 
between the bullion value two precious 
metals, though that difference the 
same all countries, and though the 
ratio the quantity coined silver 
use Europe the quantity coined 
gold there use least great 
here. 

Sir Thomas Gresham never held that 
divergence from the ratio, (of 
between two precious metals, can cause 
export either from any country, 
when the same divergence from the ratio 
exists every country which 
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the dearer metal can exported. 
Indeed never discussed acted 
upon the question, and eminent 
economist Mr. Jevons certifies 
that held such opinion and laid 
down such law Mr. Harter com- 
mon with many others attribute him. 
Sir Thomas Gresham, believe, wrote 
books, but was practical financial 
adviser connection with the Bank 
England and British coinage. The 
vol. quarto life Sir Thomas makes 
mention whatever his much vaunted 
law. Mr. Jevons, however, defines 
relating only the adulteration 
standard coin, and having appli- 
cation the variation the relative 
value the two money metals from the 
ratio which they have been coined, 
that variation being the same all 
countries, 

Harter’s plan has three points, 


allow listed state, county, city 
and railroad bonds accepted 
security for the issue national bank 
notes, instead merely government 
bonds now. 


II. allow state banks resume 
issuing notes, e., (take off the 
per tax the notes) deposit- 
ing the same bonds with 
which the nationals would deposit with 
the federal government, the state being 
responsible for the redemption the 
notes. 

III. The state bank notes issued 
coin, notes, only their own 
counters. 

Mr. Harter’s plan, therefore, 
effect return state bank currency, 
without any efficient means either 
securing elasticity and freedom such 
currency, such enjoyed the 
country banks England, Scotland and 
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Ireland, protecting against over- 
issues, inflation and depreciation the 
notes, such existed under our old 
state system except while was coupled 
with Bank the United States. Mr. 
Harter ignores the fact that state bank 
issues, when not held check the 
controlling helm Bank the United 
States, have necessity almost 
amounting economic law, tended 
inflated issues and depreciation. This 
occurred 1811 1816, and again 
1837 1857. 

Making each state responsible for the 
bank notes issued and loaned 
banks when has share deter- 
mining upon what kind securities 
the notes shall loaned, irregular 
idea, inconsistent with the fundamental 
principle which bank notes should 
issued, viz., that the note should the 
bank’s note and not the state’s note. 

The guarantee the note the state 
has real security, except the surplus 
the state’s revenue over its expendi- 
tures, and every state aims have 
such surplus, the security and 
there were surplus, most states 
have made provision authorizing 
their legislatures guarantee the re- 
demption bank notes with it, and the 
provision would become valid only 
constitutional amendments 
state, which practical impossibility. 

Moreover there wisdom sense 
seeking perpetuate bastard sys- 

State note, when the true interests 
borrowers throughout the land re- 
quire that should return system 
pure banking, e., the bank’s own 

The bank’s own note the only note 
that will ever returned the bank 
which issues for redemption coin. 
Nobody will send legal tender note 
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note redeemable legal tender note 
anywhere for redemption. 

Hence currency government 
state notes, direct indirect, lacks 
elasticity. never returns its issuer, 
but from the date its first issue re- 
mains permanent contribution 
virtually fixed volume currency. 
may have the name bank it, but 

The better secured, the more 
certainly will never return its nom- 
inal issuer, the bank, and hence the 
more unfit will meags sup- 
plying country banks perpetually 
loanable fund seeking investment. 

The bank which issued must buy 
open market the same cost would 
pay for coin. Hence must charge 
double rate interest, just allbanks 
would have they loaned only 
coin, viz., one current rate reimburse 


for the capital invests the pur- 
chase the note, another current rate 
reimburse for assuming the risk 


the borrowers’ solvency. This not 
banking all; gold-lending. 

bank cannot lend its own note, 
perfectly gratuitous note, rates inter- 
est the rural and sparsely settled dis- 
tricts cannot below. the cities, where 
all the currency tends congest when 
not moving crops, rates interest are 
made low our vast fund gratuitous 
deposits. But the rural districts have 
such. They need the gratuitous 
notes. 
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Hence Mr. Harter’s plan overlooks 
the fundamental trying bank 
government State note, viz., the 
cost the borrowing class. this 
that has disgusted the national banks 
with their own currency and prejudiced 
the Farmers’ Alliance against the na- 
tional banks. The Farmers’ Alliance 
imagines the national banking system 
represent pure banking and high rates 
interest the West the pro- 
duct the banks their best instead 
their worst. Nothing could 
more false. The national banks have 
never been permitted circulate sin- 
gle true bank note—but only govern- 
ment note which the national banks 
were endorsers. 

Mr. Harter’s plan recognition 
certain evils, but lacks the compre- 
hensiveness view and the penetration 
with respect banking principles and 
the experiential research essential 
national, state, metropolitan and local 
system banking. This will come 
gradually the product many plans 
and many criticisms, many conflicts and 
many corrections superficial popular 
errors. Banking, elastic, must 
free. The note must the bank’s 
own note. experience proves 
that free state banks, without 


powerful Bank the United States 
redeem their notes par, means de- 
preciated the other hand 
all attempts bank government 
state note mean high rates interest 
and reign the farm mortgage putres- 
cence. 
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Repudiation Checks After Payment. 


ILL., September 24, 1891. 
Editor Banking Law 


insurance company the 
Pacific coast appointed general agent here 
with control all territory east Chicago, 
signing contract with him which was 
fully authorized receive all premiums due, 
and after retaining certain percentage for his 
services, was remit the balance the 
home office. After the agent had done business 
here for number months, the insurance 
company terminated its contract with him, 
owing some misunderstanding, the 
agent retained quite amount money his 
hands damages for the breach contract. 
The account the agent was kept with this 
bank, and the Western insurance company took 
novel and ingenious plan tocollect the amount 
claimed due from their agent here. They 
wrote several insurance agents New York 
and Jersey City, with whom they were 
friendly terms, and who had made large re- 
mittances the general agent here, return 
their respective banks all checks made pay- 
able the company and indorsed said agent, 
the ground that the indorsement the name 
the company this agent was not author- 
ized, intending, course, the game works, 
have new checks made out these same 
drawers and thus settle their account with their 
agent. 

portion these checks was returned 
our correspondent New York being re- 
fused the makers. immediately in- 
structed our correspondent return said checks 
their correspondents, with guaranty in- 
dorsement, and receive more such checks. 
Our correspondent, however, continued re- 
ceive these checks and send them de- 
spite our instructions the contrary, and has 
last charged the whole them, amounting 
many hundred dollars, our account, which 
they have deducted from large balance 
kept with them. They give two excuses for dis- 
regarding our 


That the banks which these checks 
were drawn refused accept their guaranty. 
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QUERIES AND REPLIES. 


That persisted returning these 
checks said banks, under the rules the 
New York Clearing House they could made 
redeem them. 

answer follows; 

Ist. That makes difference whether the 
banks which the checks are drawn ac- 
cept their guaranty not; the only thing the 
drawers the checks can demand that they 
should reach the persons for whom they were 
intended, and this fully guarantee, offering 
bear all expenses law suit case any 
should which never will done, 
the insurance company knows well enough that 
chargeable with all moneys that can 
proved have come into the hands its agent 
here. 

2d. That the rules the New York Clearing 
House are intended only insure prompt re- 
demption forged worthless checks, and not 
collection agency for the benefit third 
parties save the cost law suit, and the 
expense innocent depositing banks,and that 
the matter were properly explained the man- 
ager the clearing house, exception would 
made case like this. 

The general agent referred has left the city, 
the insurance company has agent here 
whom can serve process case suit, and 
our correspondent right charging 
these checks our account, are subject toa 
large loss, months after our depositor has closed 
his account, and time when supposed 
all transactions between were settled. 

Will you kindly give your opinion the 
law governing our rights this matter re- 
gards our correspondent? There 
the time when checks can returned, 
except the statute limitations, and this 
manner any bank can made suffer large 
loss years after accounts are closed, checks 
can thus returned and charged despite 
the fact that they were properly indorsed. 


Answer.—The case, simply stated, 
understand, this: 
New York and Jersey City insurance agents 


draw their checks their bankers New York 
favor Pacific insurance company, and 
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send them the company’s general eastern 
agent Chicago, who has written authority 
from the company collect and receive the 
moneys represented such checks. in- 
dorses them for the company, deposits them 
his Chicago bank, the latter transmits the checks 
New York correspondent; the correspon- 
dent presents and collects through the New 
York Clearing House, and credits the Chicago 
bank. 

Months afterwards, the company and the Chi- 
manager fall out; the latter draws out his 
balance from the Chicago bank, and retains cer- 
tain money damages which the company 
claims. the instigation the company, the 
New York check-drawers thereupon repudiate 
the payment the checks the ground un- 
authorized indorsement, and return them 
their bank, the drawee. The latter 
the New York collecting bank and demand 
refunding the amount; and the latter, con- 
trary the protest the Chicago bank 
which the checks were deposited, receives them 
back, and charges their amounts back the 
Chicago bank. 

Query, the right the Chicago bank re- 
gards its New York collecting correspondent 

premises. 


obtain clear idea the rights 
and status the Chicago bank, 
will first present two supposed cases, 
about which there would dispute, 
one which refunding could 
compelled, the other, not. 


New Yorker draws his check payable 
John Ketchum Chicago. Chicago man, 
who impersonates John Ketchum and keeps 
bank account ‘under that name, abstracts the 
check from the mail, indorses and deposits it, 
‘and forwarded New York and paid 
through the clearing house. The swindler then 
draws out his balance from the Chicago bank, 
and subsequently the forgery discovered. 


this case clear (no question 
negligence laches intervening) the 
paying bank could not charge the pay- 
ment the check-drawer, but could 
look for reimbursement the New 
York collecting bank, case the 
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funds had been paid over the Chicago 
bank,to the latter. But not case 


New Yorker draws his check payable 
the order Philip Beaker Chicago. Beaker 
negotiating certain business for the New 
Yorker, and the money used the 
transaction. Beaker deposits the check his 
Chicago bank, and collected the same 
way preceding. But Beaker turns out 
fraud, swindles the New Yorker, and applies the 
money his own use. 


Here, clearly, the check chargeable 
the New Yorker; cannot repu- 
diated returned the paying banker 
the depositor; nor can such banker 
recover the amount from the New York 
collecting bank; and the latter should 
deem otherwise, refund the amount, 
and charge back the item its Chicago 
correspondent, would proceeding 
without shadow right, and the Chi- 
cago bank would have its action for bal- 
ance account. 

Coming now the situation the 
present case. The general agent has 
indorsed and collected checks payable 
the company, and the company proceed- 
have the payments repudiated the 
drawers, and the bank paying them re- 
cover back the amounts, that may 
receive new checks direct from the 
drawers. The whether 
agent authorized collect money, has 
authority indorse checks payable 
his principal received payment, 
interesting one. The New York court 
appeals, for example, has said 
comparatively recent case 


are not prepared hold that when payment 
made agent, check payable the order 
his principal, the authority receive the payment 
itself sufficient the agent indorse his 
principal’s name the check. 


re- 
ty, 
the 
re- 
his 
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But unnecessary here into 
this question for the authority stated 
our correspondent vested the 
general agent Chicago extended 
the indorsement and collection the 
checks received. 

Considering this case the assump- 
tion that the general agent had such 
authority, course the New York cor- 
respondent liable for the balance 
account the Chicago bank. The 
checks have reached the parties in- 
tended, and have been paid. Any sub- 
sequent attempted repudiation does not 
concern the bank Chicago. The 
New York bank owes balance ac- 
count, the checks being valid vouchers 
against the respective drawers course 
form basis for back charge, even 
though the New York bank has pro- 
ceeded that assumption, and the 
remedy the Chicago bank against its 
New York correspondent, action 
recover balance account unlawfully 
refused payment. 

But the New York bank has assumed 


+See the following cases the point: Hogg 
Snaith, Taunt. 347: Robinson Chemical Nat. Bank, 


407. 
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non-authority the agent, and that 
supposition has refunded the amount 
the bank from whom received, alleging 
the rules the clearing house compel 
dothis. Ifthe Chicago agent fact had 
authority, the obligation the New 
York bank refund would depend upon 
whether ever took title the 
whether acted and appeared through- 
out agent. the former case 
would liable refund; but was 
agent only, and had settled for the pro- 
ceeds account with its principal bank 
Chicago, could not held respon- 
sible, but the paying bank would have 
look directly the latter. 
this latter point Park 
Seaboard 

conclusion, therefore, the remedy 
the Chicago bank against its New 
York correspondent, and 
latter can establish non-authority the 
Chicago agent indorse and collect 
the checks, and its obligation collect- 
ing owner refund the paying bank 
its guaranty genuineness, recovery 
the Chicago bank must follow. 


28. 


DEPARTMENT PRACTICAL BANKING. 


Interior Bank Examinations. 


Continuation the Series Contributions the Best Method Interior Bank Examinations and How 
Prevent Defalcations. 


CHECKS DEFAULTERS. 


Examination Teller’s Cash and Book-keeper’s 
books—Illustrations how Pilferings Manager, 
Teller, and Book-keeper may Covered up—The 
Remedy Prevent—Directors should Pass all Loans 
and More Actively Supervise Business. 


113 Devonshire St. Boston, Sept. 22, 1891. 
Editor Banking Law 


Sir:—In your pamphlet sent me-under date 
September, 15th the 4th page, you say: 

“The reader may say; man deter- 
mined dishonest can cover his 
deficiencies for long time make dis- 
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covery them impossible. contend this 
render any extensive defalcation impossible.” 

short cash seen one case, falsifi- 
cation figures the other. Still the verifica- 
tion teller long, tedious job, Each 
depositor needs his account verified com- 
parison with his own books and each foreign 
bank account also. Both these last should 
balanced every month and the books each end 
found agree. time, but very 
important, for oftentimes false charges are 
made against bank accounts correspondents 
other cities tocover short cash temporarily, 
pending examination teller’s cash. 
This however can got at. But suppose 
case: 

teller $5,000 short his cash and 
examination pending. goes some friend 
and gets him his check for $5,000 the 
telle:’s bank. The man has account there, 
but the teller certifies the check and takes 
bank where friend his the teller, and 
gets the check cashed, and, sent through 
the Clearing House next day. The $5,000 ob- 
tained goes into his cash, the examination 
held, the teller’s cash found correct, and next 
morning when the $5,000 check comes hand, 
itis taken out, torn up, and settlement made 
with the $5,000 in, and the teller $5,000 short 
the day after the examination, before. 

Take another case. The acting manager 
bank any large city usually the President 
Cashier, his time the bank 
and receives applications for loans. makes 
many and theyare all right. concludes 
speculate himself, and buys $100,000 worth 
speculative stocks. obtains from some 
friend (good not all the same) note 
signed and endorsed that friend. The col- 
laterals are down the note. The president 
lends himself the $100,000 that note and does 
not himself appear the matter. and big 
loss follows. the note are sold, 
and the signer the note seen. keeps 
says nothing only poor, and 
cannot pay. The bank loses the difference. 
The president censured for loaning money 
that careless way, promises better future, 


itiatory articles which appeared the Journal May 
1st last the subject better methods interior 
bank examination, and which called for contributions. 
Since then our readers know, many valuable let- 
tersand contributions have been published. 
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and the thing forgotten. year two, 
with some new directors, the president man- 
ager plays the same game. the signer the 
note tells the truth, the president called 
defaulter. 

there any remedy? Yes, make loans 
any one circumstances, only those 
passed upon the directors and recorded, 
their meeting twice week. there remedy 
against the Yes. Twice year put 
competent clerk other party his place and 
give him vacation for fortnight, and don’t 
let him know what time be. For the 
book-keeper, said before, verify him 
depositors’ books and accounts with other banks 
once month. 

you remember the affair the Merchants 
Bank this City, March 1855, where teller, 
who was short $120,000, and was going 
examined, got broker draw his checks 
number, some for $25,000 each, some for 
$15,000, some for $10,000 and until $120, 
ooo was drawn that bank, although the broker 
had the bank and certifying checks 
under State Bank law was not lawful? Those 
checks were all certified good, and the money 
obtained them from other banks, and brokers, 
was put into the cash which was exam- 
ined the directors, and passed correct; 
but the amount bills other banks showed 
excessive the usual routine that the teller 
was told the close the examination that 
could away ten days vacation. de- 
clined, but the directors insisted, sent for the 
Receiving Teller, and told him take the 


Regarding the temporary substitution one clerk 
for another, the reader will find the address Ex- 
Comptroller Trenholm the 1890 American Bankers’ 
Convention upon “Bonds Bank Officers and Em- 
ployees,” the suggestion that the substitute, where- 
ever possible, should one rank the 
absent party. Enumerating one the precau- 
tions which bank should take the line safe 
conduct, Mr. Trenholm says: 


“And fourth try rule have the duties 
absentee performed temporarily some one su- 
perior him rank rather than subordinate 
said thata superior the work the ab- 
sentee critical spirit, and feels not only free but 
bound tosee that him clear irregularities 
Butthe subordinate approaches the mat- 
ter very different frame mind, and often 
either too timid too mistrustful his own 
edge, judgment experience venture call at- 
tention what seems him need explanation.’’ 
NOTE. 


ct- 
y to 
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Paying place the next morning which 
did, and the settlements with other banks, 
the next day, came all these certified checks 
with account and funds that bank 
meet them, while this very time the teller 
was -hanging dead the cellar the bank. 
Had that remedy been applied twice each 
year, that teller, kind, generous gentleman, 
would not have been led into temptation, and 


THE STATE BANKERS’ 


HROUGH the courtesy the sec- 
retaries the various state bankers’ 
associations, are enabled present 
our readers with the figures member- 
ship the organizations named below. 
The periodical gathering bankers, 
which given relation and compari- 
son experiences, discussion topics 
mutual interest, and inauguration 
measures the line sound policy, 
good thing, not only for the bankers, 
but for the country large. class, 
probably, have more truly heart the 
best interests the country, and the 
dissemination ideas from these gath- 
erings educational factor much 
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would not have taken this money, which ended 
suicide. motto intrust any 
one man with millions other people’s money, 
Make the Board Directors the out-putting 
the funds and prevent far may the 
leading these officers into temptation that 
many cases rascality cannot 


ASSOCIATIONS. 


importance. friendly rivalry should 
spring among the associations see 
who can show:the largest proportion 
actual possible members the state. 
The organizations are ranked below 
the order highest proportion accord- 
ing figures given. The length 
time, however, which the associations 
have been existence should taken 
into account, for some the new ones 
are increasing membership very rap- 
idly. Indiana, for example, reports 
increase membership ten week. 
The figures membership are given 
date approximating September 
the present year: 


MEMBER- 


NAME ORGANIZATION, 


Washington Bankers’ Association 
Nebraska 
Michigan 

South Dakota 

Mississippi 

California 

Florida 

Indiana 

Texas 

Tennessee 


The secretary the Kansas Bankers’ 
Association reports the membership un- 


MEMBERSHIP. 


NuMBER ACTUAL 


MEMBERS. 
Per Cent. 


certain, and the figure better able 
fixed atter the September convention 


| 
| 
iH} 
409 623 65.6 
275 425 64.7 
138 225 61.3 
143 251 56.9 
184 350 52.5 
181 430 42. 
235 860 27.3 
| 
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(which has now taken place.) 

the point elegance the style 
printed proceedings, Texas ranks 
first. The printed book proceedings 
the convention 1891, edited and 
compiled William Goodrich Jones, 
secretary, very handsomely gotten up, 
and contains portraits the various 
presidents the association from 1885 
the present date. The secretary 
writes: 

“Only.a limited number copies have been 


printed. have set aside several hundred for distrib- 
ution, and will take pleasure in sending copies to any 
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progressive than others. 


bank making application. Postage each book, six 


the general subject organiza- 
tion, some states, readily seen, are 
the 
matter locality, the Western and 
Southern states, noticeably, have been 
quick recognize the advantages 
association, while the New England 
and Middle states, the bankers have not 
yet emerged from The time 
not far distant, hoped, when 
every state will have its bankers’ asso- 
ciation. 


CURRENT NEWS AND TOPICS. 


AND LIABILITIES BANK DIRECTORS. 
—THE July 15th has 
article the duties and liabilities bank 
director. Ontario have had that subject 
thrust upon lately unpleasant and un- 
manner. directors doing much 
prevent rascality cashiers, the task almost 
hopeless. The Government, which compels 
provide some effective system audit ex- 
perts high standing, and directors should 
sure the honesty their president and cash- 
ier, and not let shady characters keep accounts 
their bank, and not undertake duties which 
they know nothing about. 


Canada Law Journal, September 16. 


important topic the law, and has been many 
times the Journal connection 
with banking transactions and commercial paper. 
The inquiry responsible negligence 
less important other walks life. The ap- 


plication the doctrine the conduct owners 
dogs has been recently made Scotch case. 
Here the head note reported the London 
Law Times, and may interest many 
readers who own such animals, and indulge 
the pleasures the chase: 

The defender, seeing acat running past public 
street, called dog beside him “seize it.” The 
dog accordingly gave catch the cat, and 
doing knocked down and injured child. Held, 
that the setting dog chase cat 
through the street, acted negligeritly and without due 
care for passers-by, and was found liable damages. 


* * 
* 


reason the large crop, and resultant 
prosperity throughout the country, the business 
season now opening promises one un- 
usual activity. All bankers who aspire more 
than strictly local business are, course, 
anxious obtain their share the business 
handled, and naturally, the larger the better. 
obtain the object desired, advertising 
specialties and facilities, becomes important 
The serious attention bankers in- 


t 
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vited this JouRNAL asa medium which will 
effectually supply their wants this respect, 
The advertising rates are elsewhere printed, and 
correspondence invited concerning special 
locations, 


Ok 
* * 


the and 22nd October there will 
meeting the bankers Kentucky, state, 
national and private, held Louisville, for the 
purpose forming state bankers’ association. 
Preliminary arrangements are now actively pro- 
gressing, and good attendance expected. 
Every bank Kentucky should not fail 
represented. movement their own 
interest, well the interest that grand 
old commonwealth. 


BUSINESS NOTICES. 


THE name Messrs, and McFetridge, 
the well-known printers and lithographers 
Philadelphia, will found added the Com- 
mercial Directory the The work- 
manship this establishment high class, 
and take pleasure bringing their names 
the attention our readers. 


THE 137 Broad- 
way, New York City, offers many advantages 
those desiring safe, sure, and sound Life In- 
surance. well-earned reputation for 


the prompt payment all just and legitimate 
claims. has paid over $700,000 the widows, 
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orphans and beneficiaries deceased members, 
The Association writes insurance the Nat- 
ural Premium Plan (about one half cost Level 
Premium Companies), which indemnity 
offered all insurable persons both sexes, 
the lowest rate consistent with safety. Among 
its policy-holders includes financiers, bank 
officers, lawyers, merchants, physicians and 
others the highest standing the principal 
cities the Union. The President the Asso- 
ciation, Mr. William Camp, one the 
notable men New York, widely known the 
Manager, for over thirty-two years, the New 
York Clearing-House. The advantage policy 
holders this Association having 
presided over distinguished and conserv- 
ative financier self-evident. has among 
its officers and Board Directors, some the 
best known and most competent business men 
the United States. 


* 
* * 


THE MANUFACTURING Spring- 
field, Ohio, one the largest agricultural im- 
plement manufactories the world, use several 
gross the celebrated tape bands, manufac- 
tured Purdy Wellsville, New York, 
ordered specially for their own offices. This 
band advertised another column. 


* 
* 


Messrs. Co., the New York bankers, 
are advertising new five per cent. loan upon 
public improvement bonds the City Mil- 
waukee, Wis., which from the statement else- 
where published our columns appear 
very desirable investment. 


THE KANSAS BANKERS’ CONVENTION. 


Hilliker called the Fifth 

Annual Meeting the Kansas Bankers’ 
Association order Wednesday morning, 
September 16, there was cnly small attendance, 
but deep interest was manifested. After 
prayer, Hannon was introduced and de- 


was appointed audit the books the associa- 
Letters regret were read from Hon. 
Chas. Johnstone, State Commissioner 
Banks, who suggested some amendments the 
new banking law regarding the amount real 
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estate held and listed stock, declared 
that real estate was not available pay deposits, 
and the tendency some private banks absorb 
the whole their capital realestate was wrong. 
The law should provide the per cent. allowed. 
Letters were also read from Senator 
Comptroller Lacey, the California Bankers’ 
Association, and Crosby. The chair 
was instructed appoint committee from the 
state banks legislation take the matters 
outlined the letter Bank Commissioner 
Johnstone, The convention then adjourned 
until 2.30 o’clock. 

Upon President Hilliker 
delivered his annual address. said: 
the last session the Kansas legislature, new 
bank law was passed requiring money reserves, 
and state inspection all state banks, This 
law, honestly, justly and judiciously enforced, 
will great benefit, will add safety 
our local depositors, and will strengthen and 
give credit our local state banks abroad. 
dishonestly injudiciously enforced, will 
lesson the number state banks and concen- 
trate the money our state fewer hands, and 
make much harder obtained the 
people, thing not desired borrowing 
people. The rapid reduction mortgage in- 
debtedness the West remarkable, The re- 
duction this class indebtedness some 
the Western States, within the last decade, has 
decreased per cent. the acreage 
per cent., while the average per cent. the 
acreage under mortgage this country this 
time does not exceed per cent. The best 
Statistics obtainable mortgage indebtedness 
our whole commonwealth show that more than 
10,000,000 homes are free from mortgages, and 
that not more than 250,000 homes are encum- 
bered with this class indebtedness. The in- 
debtedness the states and territories has been 
reduced the last years $5.79 capita 
$3.50 per capita. How can our state become 
bankrupt, when the productions all kinds 
reach the enormous sum single year 
000,000, and especially when $60,000,000 this 
wonderful yield profit and can used liq- 
uidate the indebtedness the farmers the 
State, used further develop and 
the same? Many are assigned home 
for our financial ills. Some lay the door 
the free coinage advocates, and some say the 
the McKinley caused all the 
trouble, while others attribute the cause the 
insufficiency money the business the 


Kansas settlers. 
ahead has not been promising for ten 
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country with, which seems worthy care- 
ful consideration.” 

President Hilliker then devoted few remarks 
Education” connection with finan- 
cial and economic questions, 
lic Money” Clearing House” and 
also touched some his ene- 
mies who developed his recent financial 
troubles. Concluding, said: Notwithstand- 
the misfortune that has befallen the institu- 
tion which belonged, caused depression 
business, coupled with the acts designing 
men for self-aggrandizement, hope remain 
member this association, and will all 
can the future, the past, make 
useful and beneficial the bankers our 

Hon, Crosby was absent, but sent 
paper had prepared the subject 
which was read Secretary Swen- 
son. spoke length the various kinds 
trickery that have been practiced the 
bankers and also unprincipled and dishonest 
bankers. with special emphasis the 
subject bankers turning suckers, and said 
wanted brand every man who was plying 
confidence game behind the screen which pro- 
tects cashier president, unmitigated 
and anything which tended cause the public 
distrust bank should steered clear of. 
warned bankers beware political 
suckers, and declared many fairly good banker 
had been ruined dabbling political schemes; 
and that high-salaried president kept for or- 
nament, was much nuisance the de- 
positor who was always wanting overdraw 
his account. The banker, above any other man, 
should pattern conscientious regard and 
scrupulous respect what belongs another. 
The high-toned falsehood that penny was be- 
neath the notice gentleman, had been the 
first step for many believed 
that paying intereston deposits was dangerous 
step for any banker. 

The next paper was Mr. Gardner, 
Dorado, the subject Kansas, State 
Surprises.” the course his remarks 
dwelt length the early tribulations tne 
closing he-said: The out- 


years, and when what our people 
have endured feel like claiming the present 
surprise when the state yields $100,000,000 worth 
crops the grand closing surprise all. 
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bankers, feel great thrill pride 
check our loans and note the increasing paying 
capacity over one year ago.” 

the evening session, Mr. John Mulvane, 
Topeka, was chosen the as- 
sociation the National Bankers’ Association, 
which meets New Orleans 
John Swenson, Lindsborg, was elected 
alternate. communication from the Commer- 
cial Club Kansas City, Mo., inviting the as- 
sociation meet the club Thursday evening, 
September 17, was read and accepted. 

Mr. John Arthur then addressed the Conven- 
tion the Free Coinage Si'ver. 

The Committee Officers for the ensuing 
year then reported follows: President, 
Hood, Emporia; Secretary, Swenson, 
Lindsborg; Treasurer, Lanyon; Vice- 
Alexander Warner, Gardner, Morey, 

The Convention then adjourned partake 
banquet served the management Chelsea 
Park. Covers were laid for 300 guests and 
superior banquet was served. 

The secretary the Association Mr. John 
Swenson, cashier the First National Bank 
Lindsborg, Kas., and one the best posted 
men regarding the financial condition the 
people the state. Mr. Swenson native 
Sweden, but has since 1865 been citizen the 
United States. first settled Iowa, where 
remained until 1874, when went Mc- 
Pherson where, company with his 


father, founded the city Lindsborg, which, 


says, located in. the best best 
county the world. Since 1882 Mr. Swenson 
has been connected with the First National Bank 
Lindsborg, and now occupies the position 
cashier that flourishing financial institution. 
politics, Mr. Swenson enterprising Re- 
publican, and looks with great disfavor the 
Alliance. Speaking this organization, Mr. 


Swenson said that his Church, the Swedish 
Lutheran, Lindsborg, took summary meas- 
ures relation some its members who had 
grown over-zealous the The 
laws the church forbid members from 
coming connected with any secret organiza- 
asa number had &bsolutely 
refused give their secret, oath-bound, po- 
litical organization, they were dismissed from 
the church. Mr. Swenson said the feeling 
against the Alliance McPherson county 
very strong, and that the greatest object this 
Fall politics will defeat every candidate 
named indorsed the Alliance, the people 
having concluded that the calamity-howlers, 
having done much damage the state, the 
highest duty the voters was completely si- 
lence their guns and allow parties with reason! 
able demands and rational ideas control mat- 
ters. Swenson very enthusiastic over the 
fine prospects before the people the ‘‘Sunflower 
Kingdom,” and predicts the early and utter col- 
lapse and discomfiture those who would bring 
discredit the state. 

Thursday night reception was tendered 
the members the Commercial Club, conclud- 
ing the Association’s session. Mr. Geo. 
Putnam, President the Commercial Club, 
made the address welcome. 

Mr. Swenson Lindsborg, said that the 
visitors thoroughly appreciated the kindness 
the club. Sweden, said, was good country 
born and also good country emigrate 
from, but the best country for emigrant 
the United States, and the best state Kansas. 
Everything the state rich; even the waters 
the Kaw, which are too rich for Kansas City 
people. This caused much laughter. 

Mr. Lewis (Dan Quin), made humorous 
speech which kept the’ gathering constant 
uproar laughter. told interesting 
reminiscences his life Kansas and the diffi- 
culty under which once made trip through 
the state. 


| 


